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Arising out of Order-in-Original: AHM-CEX-003-DC-11-2015 Date: 28.08.2015
Issued by: Deputy Commissioner, Central Excise, Din: Kalol, A'bad-lII.

& afieral vd gftare) o1 =M e uar
Name & Address of the Appellant & Respondent
M/s. Nilkanth Specific Familly Trust(Prop.Karan Paper Mills)

%ﬁéwﬁﬁwwﬁamﬁmﬁwm%aﬁwwaﬁw%qﬁmmﬁaﬁ%
IATY 7Y e ARBRY BT erdiet AT GAREOT MG TR PR Fhal © |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WIRT RBR BT GARIET IS
Revision application to Government of India :

(1) 9 SuE Poo ARFEE, 1904 B gRT sirfa O g@Q T AHA B IR A
YETeT YR B SU-URT B YU RGP B T RGN S AR Wfg, IRG WP,
e warerg, Tored e, el \Re, Sha U 9ad, §9g A, T8 el ¢ 110001 @
P ST ARy |

0] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid

(i) afy wra @ et @ A § o U w erEm § R JeSTIR A o B
F 7 frell UerTR ¥ R YUSHIR ¥ WIel of S §¢ AR #, A1 R 9USHIR A1 HUSR |
7R 98 5l BrREm ¥ 7 6 YoSTIR # B Aret &1 0 B <N g o |

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of -
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) wrd® AR B g @ yew ¥ Foifa we w @ A B R § SsTET g
FH AT R SWET Yoh B RIS B Ael # G ARG F A% R W W wed # i
gl

(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

@m aﬁwwwﬁmﬁmwzkw(ﬁmamﬂgﬁﬁ)ﬁahﬁmw
AT B |

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. 4"’(;\ M
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¥ 349 Sered B SeT Yod B YA B T o S8 Bive 7y Y TS § &l
U QT S 39 ORT T M @ qaifae enge, e & giRr uild d@F §9g 9] AT
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) o=r Sues ged @) e, 2001 @ o & sionfa R wox e
3U-8 ¥ Trufdl ¥, U omew & Uiy oy IR Refe @ A A & WiaR ooy T
e SRy B q-al YR & Wy SRA ded fhur W Aty | S9d |y @dr §. @
g & sfava oT 35-3  # uiRa ® & qae @ \gg & W EeR—6 A B Uy
O B AR |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfESH smded & W Bl Herd I6H TP aF B I S99 $H 8 al wad 200 /—
I Y b1 SV SR ST8l el YA U &g | A&l of @l 1000/~ &1 BN 4 Py

Y |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees.One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT Yowh, a1 UG Yob UG WATH el SIAHo & Uy andier—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) Y SUGT YD AR, 1944 B ORT 35— 04T /35— B Sfaic—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) iRy qeaieT | HARR W A W gob, DI SAGT Yo UG WaTaR
3Teliy ~raTfEreRer B fagy Qifder dvwe <fe . 3. aR. &, YR, 8 fiwell B ud

(a)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) cwifaRea aRweg 2 (1) & ¥ g AR & eramar @1 anfie, adiell & wHer F o
g, B SWeT Yod U9 Qare} qdely ey (Rre) @ ufem & difder,
HEAITS # 3f1—20, Y Hveel BIRYST HHTSTS, HEMf TR, HEAITEIGT—380016.

(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

@) PN SUET Yo (endie) e, 2001 B URT 6 B sicnid TUF gu-3 F MuiRa
fe5y SRR ardiely =arenfireet @ ¥ arfie @ fawg el by Y ey @Y AR wRwEt |y
SRl ST Yob Bl AN, G BT AN SR AT TN AT BUY 5 e AT SHY FH § a8t
®AY 1000/~ I Aorl BN | STl SIE Yow T AN, IS B A SR Sl WA SE
®IY 5 NG AT 50 G qeh & Al HUC 5000/~ WK o BN | STET Sedrs gew @ AL,
TSl &I AT SR SR T AT WY 50 oG A1 SW9T SAET & g8f Y 10000 /— Wi
worl Bl | B B WEw IRRER B AW ¥ Wanfed §o g @ wu § gy @ o | e
TV B9 WM @ bl e wrdoie &5 & % 9 wrer & @

The appeal to the Appellate Tribunal shall be filed in quadruplicate in-form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be a@%mﬁé@eg;qgainst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5; ,OQ}%Q&TSJQ,OOO/—
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to QcLac a@‘@f@bov 7\@5%‘;@0

respectively in the form of crossed bank draft in favour of Asstt. Rega' E( of axbr ;‘oiény
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) Hﬁwa@ﬁﬁwmﬁﬁmwﬁm@m%ﬁn@ww@w%ﬁmmmwm
T U fhar S @IV 9 e @ B g9 N 5 v ud o @ e @ fom wuRefy  ardiei
RGN B TF e AT D RPN B U e fpar sirar &

In case of the order covers a number of order-in-Original, fee for each. O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =ararerm Yoo STRAFREH 1970 FAT WU &) AgGRI—1 & favia FuiRa fFy erar
Jqd AT A A MRy JRRAfT Fofaw e & ey # W uRe B U U W
%.6.50 I BT ATA Yo fhe T B AIRY |

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.

(5) 1 o wdfdr Al P FRiA S A e o ok ff e omefia favn o &
Sl Ml Yob, DT SIS Yo U9 AAThR G ITAIErepRoT (aa'raﬁ%rfér) E, 1982 #
ferfeer 2| .

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) der Yok, FET 3G Yook Ta YA AN TTTRreToT (A & wfer ardelt & Aret &
g SedTe Yo ATUTAH, $39Y 6T URT 3% F 3iaaid RTA(TTIAT-) AT 00y(R0ty &
TEAT ) E&ATH: 06.0¢.R0tY T Y Taellar rTRITATH, 23y T €IRT ¢3 & 3ieraler Aare a1 & ey
S B, GRT e T 1S Q-1 AT ot 3ifRaTd &, Ser o 50 ORT & 3iaeie St i St arel
HYTET &I I &8 S TIC Y AF T &1
el 3CUIG e Ud ATt o JicTeel « HleT fomy 1w oo » 7 oot anfaier §

() aRT 11 3 & ieTa RuiRa &

(i) Qe oA o o I AT AR

(i) VTde AT AT & FEH 6 & iaeta T WA

~ 3T i g o 50 R 3 serere i (6. 2) S1ATe, 2014 & 3mesr & O Rl ardielr mideerlr &
THeT TrTRTeNT TaTeT 3l T 37efier oh W19 AT g '

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:;

() amount determined under Section 11 D;
(i) .amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

—~Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ;

6)() ww T H, 5w anwr & ufer rdver ATRIFROT & WART STl Yook AT Yok AT GUS Ryanfee &y &t
HiaT T 1T 3ok & 10% STt T 31K STt dharer U e &Y e gus & 10% STt T ST &l ¢ |
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty—are i ispute, or
penalty, where penalty alone is in dispute.” : i > Sl 2,
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ORDER-IN-APPEAL

This appeal has been filed by M/s Nilkanth Specific Family Trust,
Prop. Karan Paper Mills, Plot No.1074/B, 1075 to 1078, Kadi —Kalol
Road, Chhatral, Taluka-Kalol, Dist. Gandhinagar (hereinafter referred. to
“as the appellant”) against the Order-in-Original No.AHM-CEX-003-DC-11-
2015 dated 28.08.2015 (hereinafter referred to as “the impugned order”)
passed by the Deputy Commissioner of Central Excise, Kalol Division

(hereinafter referred to as “the adjudicating authority”).

2. Facts of the case in brief that the appellant had availed Cenvat credit
of Education Cess (EC) and Secondary and Higher Secondary Education
Cess(SHSE) on the additional customs duty i.e countervailing duty (CVD)
amounting to Rs.52,573/- during the period from April 2012 to August 2014
on imported goods (waste paper), though the said' EC and SHSE on CVD had
been abolished vide notification No.13/2012-Cus and 14/2012-Cus both
dated 17.03.2012 and was shown as 0.00 in all Bills of Entries. On scrutiny
of Bills of Entry for clearance of imported goods, it was observed that the
appellant had paid customs EC paid @2% and SHSE @1% at the time of
clearance of the imported inputs and these amounts paid by them were
availed in the form of Cenvat Credit along with the amount paid against CVD.
Therefore, a show cause notice dated 25.02.2015 was issued to the appellant
by denying the credit so availed in contravention of Rule 3(1) of Cenvat
Credit Rules, 2004 (CCR) and demanded Rs.52,573/- (Rs.35048/- EC +
Rs.17,525/- SHSE) under rule 14 of CCR read with Section 11 A of the
" Central Excise Act, 1944 (CEA) with interest. A penalty under rule 15 of CCR
read with Section 11AC of CEA was also proposed. The said show cause
notice was adjudicated by the adjudicating authority vide the impugned order
and confirmed the demand by denying availment of said EC and SHSE with
interest and imposed penalty of Rs.52,573/-.

3. Being aggrieved, the appellant had filed the present appeal on the
grounds that they had filed the Bills of Entries generated by Customs online
and paid the CVD @6%; that EC, SHSE on CVD is exempted on the value of
CVD as per the Notification No.13/2012-Cus and 14/2012-Cus, however, the
bills of entries generated in the EDI system, the said duties were charged in
the Bills of Entries. Therefore, as per the provisions under the CCR, the credit
on EC and SHSE was availed along with the credit of CVD. Hence, the said
credit is required to be allowed since the amount of paid them is only.
Penalty imposed under Rule 15 is not justifiable as there is no suppression of

facts or any malafide act to take credit. They relied upon various case laws.

4, A personal hearing in the matter was fixed on 18.04, 20(16~’FaAnd\Shr|

N

M.A.Patel Consultant appeared for the same. He relterated4'th ’;gr qnds,of
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4.1 I have carefully gone through the contents of the appeal memorandum
and submissions made at the time of personal hearing. The main issue to be
decic.:‘l'ed is whether the appellant is eligible for Cenvat credit of EC and SHSE
paid by them in the instant case or otherwise.

4,2 It was contended by the department that the appellant had paid

ACustoms EC @2% and Customs SHSE@1% at the time of clearance of

imported goods and these amounts paid by them were availed in the form
Cenvat credit along with the amount paid against CVD. On other hand, the
contention of the appellant was that since customs duty and other duties are
nil except CVD, whatever amount of EC and SHSE charged and paid was only
on CVD.

4.3 1 find that as per Section 3(1) of CCR, Cenvat credit can be availed of
the amount paid as duty of excise specified in the first schedule of Central
Excise Tariff Act, leviable under the Excise Act and in the instant case of the
appellant relating to import of waste paper, I find that except CVD, customs
and other duties were nil and levy of Education Cess (CE) and Secondary &
Higher Secondary Education Cess (SHSE) on CVD were exempted vide
Notification  No.13/2012-Cus and 14/2012-Cus both dated 17.03.2012. As
such, at the outset, I find that the Cenvat credit on such EC and SHSE is not
admissible under the provisions of Rule 3(1) of CCR as narrated by the
adjudicating authority in para 17 and 18 of the impugned order. The
appellant argued that whatever amount charged and paid as EC and SHSE in
the Bills of Entries was on CVD since other duties are nil and they are eligible
to take credit when the department has charged though it was exempted by
virtue of notification. The said argument is not acceptable. In the instant
case, the appellant is having well knowledge of rules and regulation of
customs tariff and Act and duty leviable thereof in respect of their imported
goods and eligibility of Cenvat credit under CCR. As such, if the appellant
had any doubt on charging of CVD with EC and SHSE in the bills of Entries
without authority of law under the provisions of Customs Tariff Act, 1975 or
under Customs Act, 1962, they could have challenged the assessment order
at the material time before the proper authority and requested for
rectification or refund. Instead of that, they have taken the said inadmissible
Cen\)at credit and raised the contention before the undersigned which is not
proper and acceptable. Hence the plea of the appellant is not tenable. In the
circumstances, the credit availed by the appellant required to be reversed

with interest.

4.4  As regards the penalty imposed, I find that though the appellant knew

‘ the facts that the notification No.13/2012-Cus and 14/2012-Cus exempts EC

and SHSE on CVD paid on their imported goods and no credit on_such duty is
allowed as per Rule 3(1) of CCR even though it was charg}eda_‘ g A
& .‘“:"-— :L}if
f/lél N
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authorify. Still, the appellant had taken the credit without approaching
proper authority for rectification.  Hence, the penalty imposed by the

adjudicating authority is as per the provisions and I upheld the same.

4.4 1In view of above discussions, I do not find any merit to interfere the
impugned order and the same is upheld. The appeal filed by the appellant is

rejected.
(UMA &HANKER)
COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD

Attested

W /)/ Date: 25/04/2016
(Mohanan V.V)

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D

To,

M/s Nilkanth Specific Family Trust,
Prop. Karan Paper Mills,

Plot No.1074/B, 1075 to 1078,
Kadi —Kalol Road, Chhatral,
Taluka-Kalol, Dist. Gandhinagar

Copy to:-

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-III

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-
III

4. The Dy. / Asstt. Commissioner, Central Excise, Division- Kadi,
Ahmedabad-III

. Guard file.
6. P.Afile.
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