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Arising out of Order-in-Original: AHM-CEX-003-DC-11-2015 Date: 28.08.2015
Issued by: Deputy Commissioner, Central Excise, Din: Kalal, A'bad-111.

314l<ilcbdl ~ !,jfaq1cf1 cpf "ffl1 ~ -qm

Name· & Address of the Appellant & Respondent

Mis. Nilkanth Specific Familly Trust(Prop.Karan Paper Mills)

al{ anfh z or4ta m?gr arias 3gr mar at as gr 3rat # uR zrenRff fa
al; Tg Fer 3/f@rat at 3rfta zr ya@erv ma Iga a aar & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ ttxcblx cpf "9;R1&1UT~ :
Revision application to Government of India :

(1) et1 6gr7 rca 3tf@,Ru, 1994 ctr l':ITTT 3Rl1m f aalg ·Tg mai # a
~ l':ITTT "cpl" '\:\Lf-t:ITTT cfi "!,j"~~cfi 3Rl1m ~a:rur ~ 0

31'cR x=rfqcr, 'BRcf ~.
Ra +ianau , Ga f@, an +if5r, #ta tu r4a, ti mf, fac4 : 110001 "cpl"
al s7ft aReg1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of theQ following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) uf ma ctr mma sa 4ft znf mtar fa4 uerI u rI qlRar
"# m~ 'tjO,sJlJIX "ff~ 'tjO,sJlJIX ff +ITT7f ~\Sf@~ l=flTf "#, m~ 'tjO,slllJX m -im "#
'cfffi a f@at agar a ht quern "# m +ITT7r ctr .>lfcpm cfi cftxR ~ m 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of ·
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ma # as fh#t rz a r#gr f.'!14ffaa +ITT7f 'C!x m +ITT7f cf> fclPil-11°1 i Uqzitr ze
~ +ITT7f 'C!x . '3tCJ I al zyc aRa au "GTI" 'BRTI k ars faz zurvs f.'!14ffaa
er
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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tT 3TTWi '3c'lllG.-J cBl' '3c'lllG.-J ~ cB'~ cB' ~ \rJl' ~~ .:rRT cBl' ~ t 3Tlx
~ ~ \rJl' ~ tTRT ~ ~ cB" jt11Rlc:J? ~, ~ cB" mxr tnfu, cn- ~ "CJx m
Effq if fcmT~ (~.2) 199s tTRT 109 mxr~ -Fcnq ~ m1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ i3c'lllG.-J ~ (3llfrc;r) Plll1·1lcJ<:1"1, 2001 cf> f.nr:r 9 cf> 3'iw@ ftjP!f4Ec >f(l?f ~

~-8 if °Gl''~ it, ~ ~ cfi mtf ~ ~~ ~ cfr.=r l-fIB cf> ~ ~-~ ~
3ilfrc;r ~ cBl' °Gl'-°Gl' ~ cf> x-IT~ i3fi@- ~ fcom \J1AT ~ I ~ x-IT~ ~ ~- cBT
j'Lclj~~~ cf> 3-@T@ tITTT 35-~ if~ IBl" cf> 'T@R cf>~ cf> "ffl~ ~3TR-6 ~ c#i- mtf
ft e)ft a1fez I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Pfau 3n4a a er ui ic va va Garg qt zna ast a1 2oo/
ffi 'TffiR c#i- ~ ~ \JfITT ~~~~ ~~ m. ill 1 ooo;- c#i- ffi 'TffiR c#i
~1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees .One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tfii:rr ~,~ i3c'll I «i ca vi hara rat#tr znrznrf@ralmtf 3ilfrc;r:...:.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3€tr sqra zrca 3rf@)fr, 1944 c#i- m 35- uo~/35-~ cf> 3'iw@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cf>) c1ifYcJ?xo1 pc4ins a iif@era ft ma #t grca, €ta sIra zye vi hara
3rgtRr nrznf@raw at f@2ts 4far az if • 3. r. • gm, 7{ f4ct at ya

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. Q
(~) i3cftl~@ct 4Ri!&G 2 (1) cf> aqrg rear rarat #t ar4ta, 3r9hat #m tfii:rr
ycen, #tr sra zgen vi ara 3ft6ft rrznf@raw (Rrec) at ufga #tr 4)f8,
37zral a 3it-2o, y )ea sac anus, artr, 3lt:l-!GlcillG-38oo16.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ ~c'lllG.-J ~ (3llfrc;r) Pllll-llcJ<:11, 2001 c#i' tITTT 6 cf> 3'iw@ ~ ~:q-3 it ~~
fag 3rga 3rft4la +nrnf@era0i st nu{ 3rah fag 3ra fau mg or?g at ar Raif Rea
usf sq yea 6t mi, an at -i:rtrr 3it arr ·rm sitar u; s Gargqra t cffii
~ 1000/- ffi ~ 6l<fr I ui sn rcea #l in, anu at -i:rrT 3fl"x ~ Tf<TI ~
g5 G7Tg 2I 50 Gld l# 'ITT ill ~ 5000/- ffi ~ 6l<fr I \JfITT ~~ c#i' -i:rfrr,
~ c#i- -i:rM 3rR <1'Tn:rr TIT 5if5IT 5q, 50 GIT ZIT UR vnrar & agi vu; 10000/- pl
~ m,fr I c#i- ffi flt:llli:b xft-l'{'Clx cf) T a anf@a #a zvz a a ii iaer alt ray %
~'3'x-f x-e.wf cf> fcITT:rr .=rrfi:ra· Xi I cfo1 Pl i:b af3f cf> ~ cJfl" ~ cBT 'ITT

. The appeal to the Appeilate ~ribunal shall be filed in quadruplicate i□-f~r.~EA-3_ as
preson.bed under Rule 6 of central Excise(Appeal) Rules, 2001 and shall be,age@mil#piedagainst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.r~DJ)J~.!1~-R{;.]9-,~00/
where amount of duty / penalty / demand / refund Is upto 5 Lac, 5 Lac to 598@c apjlaboe5,].ac
respectively in the form of crossed bank draft In favour of Asstt. RegIs.f· of ~"~;~ranc 1b1(J9ny'" tt ;.,~ n, ...':» '%
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ?:f~ ~~ "il ~ WT~ <ITT~ ITTe1T t m~ WT~* fuqm <ITT TRfR~
ci1f xf fcITTrr mRT ~ ~ TI&f * sh gg ft fs frat qdl arf xf ffl * fuq "ll~ ~
urznf@raw at gas or@) za #4tu var al ya om4a fut uilm % I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrznru yca 3rf@fr 17o zrer izi)fer t rgqt--4 # siafa feufRa fa; 313IT
a 3ma zu el 3mer zenrRerf fufu If@rt a 3mgr r@ta at v uf tR
xi1.6.50 trff c!5T ar1tau zca Peas am st afe;
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gr sit if@rmil ant iru aw4 ar frail Rt ai ft ear naff fut mat &
st fl zyc, hr Una gca vi hara or4hlu nrnr@aw (raffafe) RlJ17, 1982 if
ffe
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir era,hr&tr3er year vi hara 3r4arr7@aur («fr=ta) a sf 3r4lit amai
hc4tzr3Tl era 31f@)fr, &&g9 #terr ~9'Cfi cfi 3t=ma' fafr(«iz1-2) 3f@1fr2&g(2&g fr

.:>

in 29) fecaia: €.,2&g stRt fa#hr 3f@)Gu+, &&g#nr3 a3iaair haraat aft ararRt
"'a1$ tmr~~ 'a1$~-UlW o1m #car3rfarf &, asf fa zrrr c); 3t=ma' o1m ~~ cfTill

3rhf@a±zrufaailswv3rfagt
~3c'CJTc;' ~fcK!i' lJcf~ c); 3t=rara" #fJr fcl:;-crmr ~fcK!i',,*~ ~rrfm;rt

.:> .:>

(i) tfRT 11 'sf cfi 3iafar feffaa
(ii) dz sat # r a{auf
(iii) ~~ fa-I ;q J-11 cl 6ft cfi fo:t<TJ--1' 6 cfi 3t=rJra ~ rcfiJ=I'

-> JfmG!'~rc:f~fcl:,-~ trroc!i'mmITT=rfmfr<:r~- 2) 3rf@0frz1, 2014 c!i' ~~~~~~cji'
"mgr farrfr Frater3rffvi 3r4r at raps&iztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) . amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) if it,3nr # 'srfct' 3rcfR>r~ c),rn air ~R>91m ~R>91 -m~ fclc11Ra ITT ill
#far fcITTr afQ' ~f(Kfi c), IO% wrc=rrarw3ikair~ c;u-s fcl c11Ra ITT cftif~c), 10% wrc=rrarq-{ cfi'T ar~~I.:> .:> .:>

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pen. a.)~-:~~R_ute, or
penalty, where penalty alone 1s rn dispute." · /f~.;:,./;:~·•.·:,:~::;J~r
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ORDER-IN-APPEAL

This appeal has been filed by M/s Nilkanth Specific Family Trust,
Prop. Karan Paper Mills, Plot No.1074/B, 1075 to 1078, Kadi -Kalol
Road, Chhatral, Ta Iuka-Kaloi, Dist. Gandhinagar (hereinafter referred. to

"as the appellant") against the Order-in-Original No.AHM-CEX-003-DC-11

2015 dated 28.08.2015 (hereinafter referred to as "the impugned order")

passed by the Deputy Commissioner of Central Excise, Kaloi Division

(hereinafter referred to as "the adjudicating authority").

2. Facts of the case in brief that the appellant had availed Cenvat credit

of Education Cess (EC) and Secondary and Higher Secondary Education

Cess(SHSE) on the additional customs duty i.e countervailing duty (CVD)

amounting to Rs.52,573/- during the period from April 2012 to August 2014

on imported goods (waste paper), though the said EC and SHSE on CVD had
been abolished vide notification No.13/2012-Cus and 14/2012-Cus both
dated 17.03.2012 and was shown as 0.00 in all Bills of Entries. On scrutiny

of Bills of Entry for clearance of imported goods, it was observed that the
appellant had paid customs EC paid @2% and SHSE @1% at the time of

clearance of the imported inputs and these amounts paid by them were

availed in the form of Cenvat Credit along with the amount paid against CVD.
Therefore, a show cause notice dated 25.02.2015 was issued to the appellant

by denying the credit so availed in contravention of Rule 3(1) of Cenvat
Credit Rules, 2004 (CCR) and demanded Rs.52,573/- (Rs.35048/- EC +
Rs.17,525/- SHSE) under rule 14 of CCR read with Section 11 A of the
Central Excise Act, 1944 (CEA) with interest. A penalty under rule 15 of CCR
read with Section 11AC of CEA was also proposed. The said show cause

notice was adjudicated by the adjudicating authority vide the impugned order

and confirmed the demand by denying availment of said EC and SHSE with

interest and imposed penalty of Rs.52,573/-.

3. Being aggrieved, the appellant had filed the present appeal on the
grounds that they had filed the Bills of Entries generated by Customs online
and paid the CVD @6%; that EC, SHSE on CVD is exempted on the value of
CVD as per the Notification No.13/2012-Cus and 14/2012-Cus, however, the
bills of entries generated in the EDI system, the said duties were charged in
the Bills of Entries. Therefore, as per the provisions under the CCR, the credit
on EC and SHSE was availed along with the credit of CVD. Hence, the said

credit is required to be allowed since the amount of paid them is only.
Penalty imposed under Rule 15 is not justifiable as there is no suppression of [

facts or any malafide act to take credit. They relied upon various case laws.

4. A personal hearing in the matter was fixed on 18.01:,2Q.~~S. hri
,.%s A

M.A.Patel Consultant appeared for the same. He reiterat/!~~~nq5:,...t
appeal and submitted that no penalty should have been imposed. s.} j
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4.1 I have carefully gone through the contents of the appeal memorandum
and submissions made at the time of personal hearing. The main issue to be

decided is whether the appellant is eligible for Cenvat credit of EC and SHSE

paid by them in the instant case or otherwise.

4.2 It was contended by the department that the appellant had paid
Customs EC @2% and Customs SHSE@1% at the time of clearance of

imported goods and these amounts paid by them were availed in the form

Cenvat credit along with the amount paid against CVD. On other hand, the

contention of the appellant was that since customs duty and other duties are

nil except CVD, whatever amount of EC and SHSE charged and paid was only

on CVD.

4.3 I find that as per Section 3(1) of CCR, Cenvat credit can be availed of

the amount paid as duty of excise specified in the first schedule of Central

Excise Tariff Act, leviable under the Excise Act and in the instant case of the

( appellant relating to import of waste paper, I find that except CVD, customs
and other duties were nil and levy of Education Cess (CE) and Secondary &

Higher Secondary Education Cess (SHSE) on CVD were exempted vide

Notification No.13/2012-Cus and 14/2012-Cus both dated 17.03.2012. As

such, at the outset, I find that the Cenvat credit on such EC and SHSE is not
admissible under the provisions of Rule 3(1) of CCR as narrated by the

adjudicating authority in para 17 and 18 of the impugned order. The

appellant argued that whatever amount charged and paid as EC and SHSE in
the Bills of Entries was on CVD since other duties are nil and they are eligible
to take credit when the department has charged though it was exempted by
virtue of notification. The said argument is not acceptable. In the instant

case, the appellant is having well knowledge of rules and regulation of

customs tariff and Act and duty leviable thereof in respect of their imported

goods and eligibility of Cenvat credit under CCR. As such, if the appellant

had any doubt on charging of CVD with EC and SHSE in the bills of Entries
without authority of law under the provisions of Customs Tariff Act, 1975 or
under Customs Act, 1962, they could have challenged the assessment order

at the material time before the proper authority and requested for

rectification or refund. Instead of that, they have taken the said inadmissible

Cenvat credit and raised the contention before the undersigned which is not

proper and acceptable. Hence the plea of the appellant is not tenable. In the

circumstances, the credit availed by the appellant required to be reversed

with interest.

4.4 As regards the penalty imposed, I find that though the appellant knew

the facts that the notification No.13/2012-Cus and 14/2012-Cus exempts EC

and SHSE on cVD pald on their imported goods and no cred,99,%!"UY is
allowed as per Rule 3(1) of CCR even though it was chargedWrong]bpy the.\/•t_ .· ! <:-1:-,.u, '-. ,_.!
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authority. Still, the appellant had taken the credit without approaching

proper authority for rectification. Hence, the penalty imposed by the

adjudicating authority is as per the provisions and I upheld the same.

4.4 In view of above discussions, I do not find any merit to interfere the

impugned order and the same is upheld. The appeal filed by the appellant is

rejected.

4.k-l
(ui SHANKER)

COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD

Attested

.kw
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D

To,
M/s Nilkanth Specific Family Trust,
Prop. Karan Paper Mills,
Plot No.1074/B, 1075 to 1078,
Kadi -Kaloi Road, Chhatral,
Taluka-Kalol, Dist. Gandhinagar

Date:2/04/2016

0

Copy to:
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad

III
e Dy./ Asstt. Commissioner, Central Excise, Division- Kadi,
hmedabad-III
uard file.

6. P.A file.
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